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SUBJECT: Rei mbursenent Cl ains For Fees & Expenses Rel ated To BOE Appeal / BOE G ant

Heari ng
SUMVARY
This bill would provide an oral hearing before the Board of Equalization (BOE)
for taxpayers who file a claimfor reinbursenent of fees and expenses incurred
during a hearing before the BOE. This bill also would include fees and expenses
incurred at the oral hearing in the anbunt that may be reinbursed. This analysis
will discuss only appeals relating to actions of the Franchise Tax Board (FTB).
EFFECTI VE DATE
This bill would becone effective January 1, 1999.

LEG SLATI VE H STORY

AB 713 (Stats. 1997, Ch 600), AB 1488 (1997/98).

SPECI FI C FI NDI NGS

Under current federal |aw taxpayers petition the tax court to protest an adverse
IRS action with respect to deficiency assessnents. Taxpayers may be entitled to
rei mbursement of expenses for representation before the tax court. To be
entitled to reinbursenment, the taxpayer nust have exhausted all adm nistrative
remedi es and prevailed in court. Only expenses incurred after the earlier of the
date of (1) the taxpayer’s receipt of the decision of the Internal Revenue
Service (IRS) office of appeals or (2) the date of the notice of deficiency can
be rei nbursed.

Under current state |aw taxpayers may appeal adverse FTB actions on protests of
deficiency assessnents and clains for refund to the BOE. In the event of an
adverse determ nation by the BOE, the taxpayer, after paying the anmount due, may
bring an action for refund against FTB in Superior Court.

Under current state |law taxpayers may be rei nbursed for expenses (i.e., costs,
fees or other expenses) to be represented before the BOE or in court. However,
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to be entitled to appeal expenses, thetaxpayer nust exhaust all admi nistrative
remedi es and prevail before the BOE or in court. For both litigation and BCE
heari ng expenses, FTB nust establish that it was substantially justified in its
position. FTB s position is presunednot to be substantially justified if the
FTB did not follow its applicable published guidance (e.g. regulation, |egal
ruling, notice, information rel ease, announcenent, or any chief counsel ruling or
determination letter). For cases before the BOE, the reinbursenent is limted to
the fees and expenses incurred after the date of filing an appeal of a notice of
action with respect to a deficiency assessnent or jeopardy assessnent, or denials
of clainms for refunds. The | aw does not specifically provide for reinbursenent
of fees and expenses incurred in the fee dispute proceeding (i.e., filing the

rei mbursement claim hearing by the BOE on that claim. However, several federa
court cases, including a United States Suprenme Court caseé, have determ ned that a
t axpayer can seek rei nmbursenent for fees and expenses incurred in the fee dispute
proceedi ng itsel f.

Under current practice, BOE has jurisdiction to reinburse taxpayer fees and
expenses through a hearing after both parties file statenents. The hearing may
be based solely on each party’'s witten statenent rather than an oral hearing, at
the BOE' s discretion. Reinbursenent is not limted to those cases the BOE
actual ly hears/decides. |If both the taxpayer and FTB submt witten statenents
to the BOE during the appeal process and FTB subsequently withdraws its action
before the BOE actual |y hears/decides the case based on the witten statenents
(witten hearing), the BOE has jurisdiction to award reinbursenent. |If, however,
the FTB withdraws its action prior to submtting its statenent to the BCE

rei mhursenment by the BCE woul d be precluded.

This bill would provide an oral hearing before the BOE for taxpayerswho file a
claimfor reinbursenent of fees and expenses incurred during a hearing before the
BCE, unl ess the taxpayer waives the oral hearing in witing. The BCE woul d
provi de the taxpayer 30 days’ notice of the tinme and place of the hearing and
could continue the hearing if necessary.

This bill would also include fees and expenses incurred at the oral hearing in
the anmount that may be rei nmbursed.

Pol i cy Consi derations

This bill would provide that taxpayers are allowed an oral hearing on fee or
expense rei nbursenent clains, unless the taxpayer waives that right. The
BCE woul d provide the taxpayer 30 days’ notice of the hearing. BCE

Regul ati on 5076. 1, which applies toappeal hearings, provides that the
appeal is submtted for decision on the basis of witten record unless the

t axpayer requests an oral hearing. The BCE provides the taxpayer 60 days’

notice of the hearing. Thus, this bill would nake the procedures for fee or
expense rei nbursenent claimhearings different from procedures for appea
heari ngs.

! Commissioner, INSv. Jean (1990) 496 US 154, 110 S.Ct. 2316, 110 L.Ed. 2d 134; Powell v. Commissioner (1990) 891 F.2d
1167, applicable to Internal Revenue Code Section 7430 claims for taxpayer reimbursement for fees and expenses.
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| npl enment ati on Consi derati ons

| npl enentati on of the provision of this bill would occur during the
departnent’s normal annual system update.

FI SCAL | MPACT

Departnmental Costs

The departmental costs associated with this provision are unknown.

Recently, fee clains under current |aw have increased, and this provision
woul d i ncl ude fees and expenses fromthe oral hearing in the costs that the
t axpayer may recover. Since this bill is not funded, the departnent would
be required to redirect costs from another area of its budget.

Tax Revenue Esti mate

This provision has no inpact on tax liability under the PITL or B&CTL

BOARD POSI TI ON

Pendi ng.



